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le whether the revocation and rejection of the appellant's 
Pleas of guilty to manslaushter prior to and at trial, respectively, 


were for good reasons 

2e whether the appellant was denied due process in respect of 
the sentencing process at allocations 

3e whether the prejudice resulting to the appellant from the 
revocation and rejection of his pleas amounts to such manifest in- 
justice as to warrant resend of this case for appropriate considers~ 
tion by the district court of the appellant's offer to plead guilty 
to the offense of manslanughtere 
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Io The summary revocation prior to trial of 
appellant's previously accepted plea of guilty 
to manslaughter was without good reason 


The rejection at trial of appellant's renewed 
plea of guilty to manslaughter wes without good» 
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The prejudice resulting to appellant from the | 
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to manslaughter amounts to manifest injustice — 


Conclusion 
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Appeal from & Judgnent of Conviction of the 


United States District Court for the District of Columbia 


JURISDICTIONAL STATEMENT 
This is an appeal from & judgment of conviction of the United 


Court for the District of Columbia filedon June 75 


States District 
1967, whereoy the appellant 
not guilty and a vordict of guilty of 


was adjudged convicted upon his plea of 
the offense of second degree 


murdex under Section 2103, Title 22, District of Columbia Code. 


Tris Court has jurisdiction over this aopeal under 28 UeSCeo, 
Section 1291, which provides as follows: 
"The courts of appeals shall have jurisdiction of appeals 


from all final decisions of the district courts of the United 
States e ee e® 


STATSMENT OF FACTS 


The appellant wes indicted on Spril 12, 1966 for the offense of 
second desree murder of one LaVerne Payton in the District of Columbiae 

On épril 22, 1966 the appellant, being represented by counsel, 
pleaded not guilty and was remanded for trial. Following a determina~ 
tion of the appellant's mental capacity to stand trial, tne appellant, 
on December 22, 1966, being represented by the same counsel, with- 
Grew bis prior plea of not guilty to second degree murder and pleaded 
guilty to the offense of manslaughtere The latter plea was accepted 
and a presentence investigation wes directed. 

In pleading guilty to manslaughter there was before the plea 
judge a written statement dy the appellant, in which he acknowledged 
(a) that he "accidentally shot his niece, LaVerne Payton, with a e22 
caliber pistol while attempting to dislodge a cartridge from its 
chamber"; (b) that his miece died as the result of the shooting; (c) 
that he "wes grossly negligent and careless under the circunstances" 5 
and (d) that he was guilty of "involuntary manslaughtere" 


On January 26, 1967 the appellant, being represented by the same 


counsel, came before tne plea judge for sentencing. The plea judge 


curtailed allocution directly after the copmencement thereof, then, 
after a brief colloquy with the appellant, recorded @ withdrawal of 
the appellant's prior plea of guilty to manslaughter, entered a@ plea 
ofot guilty to second degree murder and remanded the appellant for 
’ trial, The appellantts counsel did not participate except by his 
presence in the abortive sentencing proceedings transcript of pro= 
ceedings on January 26, 1967 in the district court, directed by an 
order of this Court on February A, 1968 to be certified as @ supple- 
mental record on appeal, PPe 2h | 

The appellant's trial commenced on April 26, 19676 ‘Prior to the 
selection of a jury, the appellant's trial counsel, who was also 
counsel. to the appellant in all of the aforementioned plea proceed 
ings, tendered to the trial judge in behalf of the appellent na plea 
of guilty to involuntary manslaughter." Counsel explained that a 
prior plea of guilty to involuntary manslaughter had been entered, 
that the plea judge subsequently refused to accept this plea and 
that the appellant had “written out" his prior plea, admitting that 
the shooting was Naccidental" but that it was neross neghigenoes" 
(Tre 3)e0 

There followed an extended colloquy between the trial judge and 

counsel to the parties regarding the plea this tendered in behalf of 
the appellant (Tre 3-13)e The triel judge referred to etoyer Ve 
United States, 102 U.S. Appe Deo 62) 250 Fe2d-30 (2967) a case that 
the trial judge had tried, and recalled that the jury ws instructed 


in that case that a finding of gross negligence could support a. 
verdict of guilty of nanslaushter (Tre 10). 

The trial judge inquired as to the purpose of the appellant's 
trial counsel in tendering a plea of guilty to involuntary man 
slaughter (Tre 7)e Counsel explained that he was concerned with the 
prospect that at trial the government might present evidence of an 


incestuous relationship between the appellant and tris deceased miece, 


to the prejudice of appellant (Tre 1-19) 

The trial judge ruled that "a plea to manslaughter" would be ac- 
cepted (Ire 10) ‘but that "a conditioned plea of manslaughter" would 
not be accepted (Tre 12). ‘Trial of the appellant followeds 

At the close of the government's case, there was evidence that 
LaVerne Payton, age 15 (‘Tre 59), died as the result of a gunshot 
wound (Tre 3-37) inflicted by a 222 caliber pistol (Tre 173-77)3 
that the appellant, age 2 (Tre 60), had a «22 caliver pistol in his 
possession the evening of the howicide (Tre 108-10); that the ape 
pellant stayed from tine to time at the home ab thie dgcedanttts 
parents, and on 10 to 15 different occasions had slept with the de- 
cedent (Tre 83); ani thet the appellant was present at the home of 
the decedent's parents the evening of the homicide, and had a pistol 
in his possession similar to that by which the decedent died (Ir. 62 
6h) r 

There was also evidence at the close of the government's case 
that on the evening of the homicide the appellant went upstairs with 
the decedent in her parents' home, and asked the decedent to get him 


a screwdriver, with which he started "messing" with a piste (Tre 
64-66); that the appellant, when the decedent came out of a nearby 
bathroom, where she had gone to. comb her hair, asked the decedent 
where she was going (Tre 67-68); that the decedent stated that she 
was "going to a party" with a "boy® (Tre 68)3 that the appellant de~ 

 aared that she “wasn't going nowhere," then "shoved her back in the 
bathroom and closed the door (Tre 68-69); that about 15 to 20 
minutes later a shot was heard (Tre 69-70); ani that the appellant 
wes found standing beside the decedent in a nearby bedroom, (fre 70), 
where the decedent died within an hour (Tre 69=705 119-21) 

Prior to sumation by the parties, the appellant's trial ne 
urged the trial judge to charge the jury as to manslaughter in terms 
of gross negligence (Tre 29h); and the governnen’, acknowledged that 
for the jury to return a verdict of guilty "it is second cere 
murder or negligent murder, which would be manslaughter e « « e" (Tre 
295) 0 The trial judge, agreeing, charged, inter alia, thet 


tYanslaughter is the unlewful killing of a human being 
without -- without malice™-and "may be a ae ee! 99 abcereg 


priximately and directly by ree oe 
the person who does the killing" C is Supsised) He 2)s 
and that 

"Gross negligence may also be defined as a wigguldeet acy 
accompanied by & gross disregard for the foreseeable’ conse= 
quences of such act, or a purpose to take known chaiees of 
perpetrating an injury" (Tre 332)6o 


The trial judge concluded a particularly lucid charge by ee 
ing out that the choice of verdicts was guilty of second degree Tmrder, 
guilty of manslaughter or not guilty. ‘The appellant was found guilty 

‘ 


of second degree murder as charged, and sentenced to 6 to 20 years (Tro 


STATUTES AND RULES INVOLVsD 


Section 2103, Title 22, District of Columbia Code, provides as 
~ Lahlous: 


Mghoever with malice aforethought, exceot as provided in 
sections 22-201, 22-202, kills another, is guilty of moder 
in the second degreee” J 


Section 20h, Title 22, District of Columbia Code, provides as 


wuhoever is guilty of murder in the second degree shall be 
imprisoned for life or not less than twenty yearse". 


Section 2105, Title 22, District of Columbia Code, provides es 


Suhoever caxcits manslaughter shall be punished by @ fine 
not exceeding one thousand dollars, or by imprisorment not ex- 
ceeding fifteen years, or by both such fine and imprisommente" 


Rule LL, Federal Riles of Criminal Procedure, provides as follows 
mA defendant may plead coo 


e co eo Without first ac 

termining that the plea 

of the nature of the charge and the 

If a defendant refuses to plead or if the court refuses to ac~ 
cest 2 plea of guilty « e « the court shall enter a plea of not 
guiltye The court shall not enter a judgment upon a plea of 
guilty wiless it is satisfied that there is a factual basis for 
the ple2o® ; 


Rule 32, Federal Rules of Criminal Procedure, provices as follows: 


8(2)(1) ition of Sentencee e e e Before imposing sez 
tence the court spait afford counsel an opportunity to speak on 
behalf? of the defendant end shall address the deferdcant personal~ 

ly and ask him if he wishes to make a statement in his own be- 


half and to present any - Sn formation in mitigation of pinish 
mente" 
#(d) ener ae Plea of Guiltye A motion to withdrew 
made 0: before sentence is im 
e but re rece manifest injustice the court efter 


sentence may set aside the judgment of conviction end permit 
the defendant to withdraw his pleae" 


STATEMENT OF POINIS 


I, The district court erred in revoking prior to trial the 2p- 
pellant's plea of guilty to menslaughter, which was previously ten- 
dered and accepted in compliance with Rule 11, es amendeds 

“TI, The district court erred in rejecting at trial the appellant's 
renewed tender of a plea of guilty to mansleughtere 

II. The revocation and rejection of the appellantts pless of 
guilty to manslaughter constitute a manifest injustice to the ap= 
pellant, which should be corrected by this Court nobwithstending 
appellant's failure to exhaust his plea remedies before the dis- 


trict courte | 


SUMMARY OF ARGUMENT 


1. Revocation of eppellantts plea of guilty prior to trial. Ap- 
pellant's plea of guilty to manslaughter prior to trial was accept- 


ed end entered in full compliance with Rule Us 2s enendede There= 
after, at an abortive sentencing proceedings the plea judge summeri- 


ly cut short the appellant's: opportunity for aLtoGnieon Jed hin to 


request withdrawal of his plea of guilty to manslaughter, entered & 
plea of not guilty to second gegree murder and remanded hin for trial 
on the latter chargee The appellant did not understandingly or 
voluntarily esk witherawel of his plea of guilty to manslaugnter, 
and his plea ves withcram without good re2sone 

2. Rejection of plea of at ty at triale At the commencenent 
of trial the appellant agein tendered a plea of not guilty to mane 
slaughter. The trial judge erroneovsly rejected this plea, under the 
misaporehension that it was qualified plea, notwithstanding that 
both prior to trial end at the close of the governnent's case at 
trial, there was an adequate factual basis for this pleas The trial 
judge recognized the latter by including manslaugnter in the charge 
to the jury as 2 permissiole verdict, and on svuostantially the same 
factual basis acknowledged by the appellant both prior to trial and 
at the commencement of triale 

3e Kenifest injustice of the revocation and rejection of a0= 
pebiant!s ple2se ‘The appellant wes materially prejudiced by the 
sumary foreclosure of the exercise of his right of allocution and 
the resulting revocation prior to trial of his previously tendered 
and duly accepted plea of guilty to menslaughtere He was further 
prejudiced by the rejection at trial of his renewed tender of a 
plea of guilty to nanslaughtere 

Tris prejudice is apparent from the appellant's being exposed 


to trial on the charge of second degree murder, of which he was 


convicted, with 2 mandatory sentence substantially in excess of the 


maximm sentence for manslaughtere This prejudice is further ap= 
parent from the evidence presented by the government touching upon 
the appellant's lurid sexual relationships with the decedente Ale 
though this evidence was properly received and was not exploited by 
the government beyond the purpose for which it wes received, it 
could scarcely have failed to color the case adversely to the ape 
pellant in the mind of the jury on matters not in issue and to ine 
crease tne Likelihood of his conviction of second degree murder, 
which eventuated, rather than of manslaughtere 

Athough the appellant's counsel did not exhaust the sppelant's 
plea remedies at trial, the. prejudice resulting to the appellant 
from the revocation and rejection of his pleas of guilty to nan 
slaughter amount to the kind and degree of manifest injustice that 


this Court has not hesitated to correct on appeals | 


ARGUMENT 


Io THs SUMMARY REVOCATION PRIOR TO TRIAL OF APPEILANT?S 
PREVIOUSLY ACCEPTED PLSA OF GUILTY TO TANSLAUGETER 
WAS WITHOUT GOOD REASON 
It is recognized that under Rule 11 of the Federal pales of 
Criminal Procedure & defendant may not as of right insist upon the 
acceptance of a guilty pleas It wes clear prior to the 1966 amend= 
ment of Rule 11 that the acceptance of a guilty plea rests in the 
sound discretion of the trial courte BeSos Lyach Ve oveshobser, 


109 UsSe Appe DeCe LO, 288 Fo2d 388, rev'd on other geomts 369 


VeSe 705 (1962)3 MoCoY Ve United States, 12h US. Apps Doe 177, 363 
F.2a 306 (2956); Haxwell v. United States, 368 F.2d 735 (9th Cire 
1966). 

The 1966 enendment to Rule 11, requiring the trial court not to 
accept a guilty clea unless satisfied that there is a factual basis 


for the plea," aiditionally emphasizes the discretionary role of the 


trial court in respect of the acceptance of guilty please 


However y it is also clear that a guilty plea "should not be re= 
fused without good reason.” cCoy, supra at 307 and ne 36 And itis 
clear, further, that when a guilty plea is accepted, a defendant may 
not as of right insist upon the withdrewal of his pleae Everett Ve 
United States, 119 UsS. ADPe DC. 6 336 Fe2d 979 (1964)- The lat- 
ter point wes succinctly stated by this Court as follows: 

"The record revezls a guilty plea, intelligently and. 
voluntarily made with assistance of retained counsel and candid 
admission of all essential elements of the crime in open court; 
this is hardly a predicate for an appellate holding that the 
District Judge abused his discretion in refusing to permit a 
withdrawale" Everett, supra at 65. ; 

Since a defendant is not to be refused a guilty plea "without 
good reason nor to be permitted to withdraw a guilty plea without a 
a substantial showing of reason therefor, it would seem to follow as 
an elenent of basic fairness that a guilty plea, once duly made and 
accepted, should not be stricken by the court without at least as 
strong 2 showing as a defendant would have to make for a withdrawal 
of such a pleao 

In the instant case, the appellant withdrew his plea of guilty 


to second degree murder and pleaded guilty to manslaughtere In so 


doing, he was represented by counsel and the governnent interposed 


no objection to the plea to the lesser offense€e 
The plea judge accepted the plea, and for good reason There was 
before the plea judge when the plea was presented @ written statenent 
by the appellant admitting that he "accidentally shot his sHiece," 
that she died as 2 result of the shooting and that the shooting, al- 
though without malice, was Ngrossly negligente® 
In addition, it otherwise appears that the plea judge | contacted 
the examination of the appellent contemplated by the 1959 Resolution 
of the District Judges, as set forth in Bverett, supra at 6162 Ne 3e 
Transcript of proceedings on. Jamary 26, 1967 in the district court, 
directed by an onde ‘of this Court on February 21, 1968 to be certi- 
fied as a supplemental record on appeal, De 3e - 
1D of the requirements of Rule 11 for the acceptance of a 
guilty plea to manslaughter were met, and in addition the ‘broader 
protection for a defendant of the Resolution of the istrict Judges, 
supra, as to a guilty plea was affordede Yet the plea judges when 
the appellant appeared for sentencing, refused to permit his plea 
to stand, elicited from the appellant a withdrawal in form of bis 
prior plea of guilty to manslaughter end entered @ plea of not 
guilty to second degree murdere Transcript of proceedings on Jan~ 
“wary 26, 1967, SUPMa, PPe Qnle 
The record on allocution discloses that this occurred at the 
outset of the appellant's attempted exercise of his common law right 
of allocution, as embodied in Rule 32(a)(1) of the Federal Rules of 


Criminal Procedure. The eppellant's first response on allocution 
was "Yes, sir, I would like to say Your Honor that this was an acci~ 
Gent and —." ‘Trenscript of proceedings on January 26, 1967, supra, 
Pe 2e The plea judge cut short any further statement by the ap- 
pellant regerding a fectual basis for his plea of guilty to man- 
slaughter with the query "hat Gid you plead guilty to it for if it 
were an accident?" The plea judge then led the appellant to say a- 
gain that the shooting wes "an accident"; yet there was immediately 
elicited fron the appellant a "Ho, sir™ to the question by the plea 
joage "You did not shoot that girl?" Transcript of proceedings on 
Jamuary 25, 1967, supra, Ppe 2-3e 

Clearly, it is subaitted, the appellant wes confused and did not 
unéerstandingly ask to withdraw bis prior plea of guilty to man- 
slaughter. His first statement on allocution, which was cut short 
by the plea judge before completion, was in accord with his prior 
written stetexent in support of his plea of guilty; and this statement 
was before the plea juige when the appellant withdrew kis prior plea 
of not guilty to second degree murder and pleaded guilty to man- 
slaughtere 

In the appellant's prior written statement, as described in the 
STATS:2N? OF FACTS, supra at pe 2, he admitted that he "accidentally 


shot his miece"; but at allocution the appellant was foreclosed from 


continuing with his prior written admission that the shooting was 


tgrossly negligente" Toreover, the answer of "to, six’ to the plea 
judge's question "You did not shoot that girl?" can be construed just 


as much as an edmission that he did shoot the girl as a denial that 


he did soo 

In these eccuumtancase it is submitted that the appellant did 
not voluntarily withdraw or intend to withdraw his prior plea of 
guilty to manslaughter. It is submitted, further, that the rejec- 
tion of his plea wes in derogation of due process for the process of 
sentencing, and additionally prejudicial by reason of putting him at 
the risk of the substantially greater and mandatory sentence applice- 
ble to conviction of second degree murders Boore Ve United States, 
329 Fe2d 821 (8th Cire), certe denied, 379 U.S. 858 (196) 


IIe THE REJECTION AT TRIAL OF APPELLANT'S RENEWED PLSA 
OF GUILTY TO MANSLAUGHTER WAS WITHOUT GOOD RSASON 


On the first day of the appellant's trial for second degree 
murder, the appellant's trial counsel, who had been comsel to the 
appellant at all prior plea proceedings and on allocution, ten- 
dered in behalf of the appellant a renewed plea of guilty to mane 
slaughtere In so doing, the appellant's counsel recalled the re= 
vocation of this plea by the plea judge, and as a factual basis for 
the plea referred to the appellant's written statement, which was 
before the plea judge as a basis for his plea of guilty to man~ 
slaughter when this plea was made and accepted (Tre 3)e | 

In an extended colloquy between the trial judge and counsel to 
the parties regarding the tender of a plea of guilty to manslaughter 
(Tre 3-13), the appellant's counsel emphasized the fectuall basis for 


this plea that was before the plea judge in the appellant's written 


statement, namely, that the appellant's shooting of his niece, al~ 
though "eccidental” and without malice, was "grossly negligent." 


The trial judge recalled Metoyer Ve United States, 102 UeSe Apps 


DeCe 62, 250 Fo2d 3 (1957), @ case thet the trial judge had tried, 


ami noted that in that case, also 2 prosecution for second degree 
murder, the court cherged that a finding of gross negligence could 
support a verdict of guilty to manslaughter (Tre 10)e - 

Nevertheless, the trial judge rejected the appellant's plea of 
guilty to manslaughter, on the ground that the plea was "conditioned" 
(Tre 10-22)5 yet at the close of the goverment's case there was an 
edditional factual basis to support a verdict of guilty to man- 
slaughter on the ground that the appellant's shooting of his niece, 
although without malice, was "grossly negligent® (Tre 34-375 62-705 
83, 106-10, 119-21, 173-77)2 oreover, the trial judge, at the re= 
quest of the appellaitis counsel (Tre 29) and with the acquiescence 
of the government (Tre 295), charged that 2 verdict of guilty of mane 
sleughter wes a permissible verdict if the jury found that the idle. 
ing of the appellant's niece as Reaused proximately and directly by 
gross negligence n (Emphasis supplied) of the appellant (Tre 331-33) 

It is submitted that the appellant's tender of a renewed plea . 
of guilty to mansleughter at the outset of his trial on the charge of 
second degree murder was supported by en adequate factual basis for 
the plea, that in all other respects there was & sufficient basis 
for acceptance of the plea and that the rejection of the plea was 


without good reasone Cio Coy, supra at pe 10. The trial judge's 


rejection of the plea wes prejudicial to the appellant for the reason 


stated sure in respect of the rejection of the same plea by the plea 
judgeo 
| 
III, THE PREJUDICE RESULTING 10 APPELLANT FROM THE REVOCATION 
AND REJECTION OF HIS PLEAS OF GUILTY TO MAX SLAUGHTER 
AHDUNIS @O HANIFEST PREJUDICE 
At allocution, the appellant's cate: although present, ai 
not participate in the proceedings Transcript of proceedings on Jan= 
vary 26, 1967 in the district courts directed by an order of this 
Court on February 21; 19 1968 to be certified as a supplenental record 
on appeal, ppe 2h. Nor does it eppear that the appellants counsel 
was afforded the nopporbunity to speak on behalf of the defendant" 
required by Rule 32(a)(1) of the Federal Rules of criminal Proceduree 
Apart from the aforementioned failure of due process at atlocu- 
tion, it is clear that neither the presence of the sppeliant!s counsel 
nor his participation, if it had occurred, at allocution as a substi- 
tute for the appellant's independent right to allocution, | as , afford 
ed both at common law and specifically by Rule 32(a)Q)o | i : 
The appellant was not afforded a meaningful right to: | Mlocutions 
He was foreclosed, as shown Supray PPe U-13, at the outset of allocu- 
tion from restating a factual basis for his plea of guilty to man 
slaughter; and the revocation of his previously accepted plea exposed 
him to the substantially greater ané mnandetory sentence applicable to 
conviction for second degree mxier, as pointed out s supra, Pe 130 
The appellant was similarly prejudiced by the rejection, at trial 


of his renewed tenders of a plea of guilty to manslaughter. It is 
subsitted that the appellant should not be prejudiced by the fact 
that bis trial comsel, whose representation of the appellant at 
trial wes diligent ani vigorows, did not renew a plea of guilty to 
manslaughter at the close of the goverment's case, when there was 
an additional factual basis for the plea, nor pursue the pre-sentence 
and post-semtence renedies provided by Rule 32(d)« 

She zppellant wes further prejudiced by the revocation and re~ 
jection of his pleas of guilty to manslaugrter because of the evi- 
dence adduced by the goversrent at trial in respect of his unlawful 
cohabitation with bis niece (Tre 83)e It is not suggested that this 
evidence wes improperly presented or received; indeed, the governe 
nent ves carefil not to characterize this lurid relationship es in 
cestuous (Tre 13-19)5 but, es the appellantts counsel aptly put it, 
wPeople understand that pretty fest, I think, about an uncle and a 
niece™ (Tre 18)« | 

Kevertheless, the reception of such evidence could reasonably be 
expected so to color the goverment's case as to incline a jury, how- 
ever conscientious, to view the evidence as calling for a verdict of 


guilty of second degree murder rather than of manslaughtere 


mis Court has not hesitated to correct manifest injustice to 4 


defeniant in similer ciremstancess Kinamd ve United States, 68 UsSe 
Appe DeCe 2505 96 Fe2a $22 (1938) In Kinard this Court reversed 
a@ conviction for first degree murder because the trial court's ine 
struction precluded a verdict of guilty of manslaughter when there 


_ was some evidence to support a manslaughter verdicte snthoags no ob= 
jection was taken at trial to the court's instruction, this Court re- 
cognized a duty "to correct any error prejudicial" to the defenient, 


Nespecially in a capital case, or other case where the erie charged 
is of serious character" (Enphasis supplied). Kinard at 25 


; CONCLUSION : 

For the reasons stated above, it is respectfully submitted that 
this case should be remanded for an appropriate consideration by the 
district court of the appell tts offer to plead guilty to the of= 


fense of manslaughters 


ree submitted, 
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QUESTIONS PRESENTED 


In the opinion of appellee the following questions are 
presented: 


1) Did Judge Bryant abuse his discretion in allowing 
appellant to withdraw his guilty plea to manslaughter 
when 


(a) appellant first told the probation officer and then 
Judge Bryant that the killing was ‘“‘an accident”, 

(b) appellant at the time of sentencing denied the kill- 
ing, 

(c) appellant unequivocally informed Judge Bryant 
that he wished to withdraw his guilty plea? 


2) Did the trial court abuse its discretion in refusing 


to allow appellant to plead guilty to the less serious of- 
fense of manslaughter when 


(a) appellant was charged in the indictment with sec- 
ond degree murder not manslaughter, 

(b) the Government opposed the acceptance of the plea 
to the less serious offense? 


Counterstatement of the Case -. 


The Trial... 
The Government’s Direct Case 


Statutes and Rules Involved 
Summary of Argument —......--— 
Argument: 


I. Judge Bryant did not abuse his discretion in allowing 
appellant to withdraw his guilty plea before sentenc- 
ing when appellant categorically denied the offense 
and requested permission to withdraw said plea —-— 


Il. The trial court did not abuse its discretion when it 
refused to accept appellant’s guilty plea to the less 
serious offense of manslaughter .  ——----——----— 


Conclusion -...-.-.-.----------------———anen enon 
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For THE DISTRICT OF COLUMBIA CIRCUIT 
No. 21,196 


FRANK GASKINS, APPELLANT 
Vv. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant, Frank Gaskins, was indicted on April 12, 
1966 for the second degree murder of Laverne Payton in 
the District of Columbia. On April 22, 1966 the appel- 
lant, being represented by counsel, pleaded not guilty and 
his case was remanded for trial. On December 22, 1966, 
appellant, being represented by the same counsel, appeared 
before Judge William B. Bryant and offered to withdraw 
his plea of not guilty to second degree murder and plead 
guilty to manslaughter. Counsel for appellant explained 
that his client denied any intent or malice was involved in 
the shooting, but admitted to gross negligence and care- 


(1) 
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lessness in handling the gun. (Plea Tr. 2). Judge Bryant 
commented. (Plea Tr. 2): 


I think you have got one too good for me. I think 
this is a waste of time. This man claims whatever 
happened happened by accident and you start talking 
about negligence, gross negligence. I do not think he 
ean live with that long enough. It will not gather 
any amount of dust before he will be writing all kinds 
of letters and all kinds of motions to have it set aside. 

Finally after some further discussion, Judge Bryant re- 
luctantly accepted appellant’s plea to manslaughter and 
ordered a presentence investigation. However, while ac- 
cepting the plea the Judge, and the Assistant United 
States Attorney assigned to the case made the following 
comments (Plea Tr. 5): 


THE COURT: I have a feeling I ought not to do 
it. I have some intuition that tells me...” 

MR. PALMER: If at any time he [the appellant] 
was to withdraw his plea before sentencing we will 
not object to that, Your Honor. We will consent to 
that if Mr. Gaskins will change his mind. 

On January 26, 1967, appellant came before Judge 
Bryant for sentencing. After appellant’s attorney had 
made some introductory remarks, Judge Bryant asked the 
appellant if he had anything else to say before the Court 
imposed sentence (Sent. Tr. 2).' The appellant replied 
yes and went on to say that “this was an accident” (Sent. 
Tr. 2). When Judge Bryant asked him why he pled 
guilty if the whole thing had been an accident, appellant 
replied that he did not know, but that if he were given any 
big time he wished to be sent to a Federal institution 
(Sent. Tr. 2). At this point the following colloquy oc- 
curred (Sent. Tr. 2-3): 


1 For the Court’s convenience, the transcript of the proceedings 
before Judge Bryant on December 22, 1966 will be referred to as 
“Plea Tr.” and the proceedings on January 26, 1967 will be referred 
to as “Sent. Tr.”. The proceedings at trial will be referred to simply 
as: “Tre. 
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THE COURT: Let me ask you something. This 
matter was an accident, there was no question about 
it, it was an accident. 

DEFENDANT GASKINS: Yes, Sir, it was an 
accident. 

THE COURT: Did you shoot that girl? 

DEFENDANT GASKINS: No, Sir. 

THE COURT: I will let you withdraw your plea 
and you can go to trial. You told the probation of- 
ficer it was an accident too, did you not? 

DEFENDANT GASKINS: Yes, Sir. 

THE COURT: All right. Do you want to with- 
draw your plea? 

DEFENDANT GASKINS: Yes, Sir. 

THE COURT: Mr. Miller. 

THE DEPUTY CLERK: Yes, Your Honor. 

THE COURT: Let him withdraw his plea and set 
his case down for trial. 


Judge Bryant then explained to the appellant that he did 
not want to take his plea to something which he denied 


doing, and then asked appellant if he still said it was an 
accident. The appellant replied affirmatively, and Judge 
Bryant set the case for trial on the charge of second de- 
gree murder (Sent. Tr. 4). There was no objection to 
Judge Bryant’s decision from appellant or his attorney. 


The Trial 


On April 26, 1966, appellant’s trial commenced before 
Judge Burnita Shelton Matthews and a jury. Prior to 
the selection of the jury, the appellant’s counsel, who was 
also appellant’s counsel at all the aforementioned plea pro- 
ceedings, tendered to Judge Matthews in behalf of appel- 
lant “a plea of guilty to involuntary manslaughter” 
(Tr. 3). Appellant’s counsel denied that the appellant had 
withdrawn his earlier plea and contended that Judge Bry- 
ant had in effect withdrawn appellant’s plea sua sponte 
(Tr. 4). Moreover, appellant’s counsel told the court that 
in offering the plea to manslaughter he wanted to make 
clear that his client still contended that the shooting was 
unintentional and without malice, but that he would admit 
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that it was careless and negligent (Tr. 6). The Assistant 
United States Attorney represented to the Court that the 
Government was not disposed toward the manslaughter 
plea as long as the appellant insisted on attaching condi- 
tions to his plea. Judge Matthews ruled that she would 
not accept appellant’s plea with the attached conditions 
and the trial ensued. 


The Government's Direct Case 


The Government's evidence disclosed that the appellant 
had been having an affair with his 15 year old niece who 
was the victim in the present case (Tr. 83). On February 
5, 1966 the morning of the offense, appellant went over 
to Robert Payton’s house, and asked Robert Payton for his 
gun saying that some fellows were after him on the corner 
iTr. 109, 278). Robert Payton said that he gave appel- 
lant the gun and that the two men had some drinks to- 
gether. Robert Payton went to sleep and when he awoke 
the appellant was gone with his gun (Tr. 110). 

Appellant went to the address on Longston Place where 
Lavern Payton lived later in the day. At that time he 
had the gun on his person (Tr. 108-110). Barbara Pay- 
ton, 2 Government witness, indicated that appellant at one 
point had a screwdriver or something in his hand and was 
apparently working on the gun (Tr. 64-66), but that 
when he had an argument with the deceased she could not 
recall if he still had the screwdriver (Tr. 67). The de- 
ceased came out of her bathroom on the second floor, and 
appellant asked her where she was going (Tr. 68). The 
deceased replied that she was going to a party with a fel- 
low named Thurman (Tr. 68). Appellant then blocked 
the deceased’s path and would not let her out. The de- 
ceased requested him to let her pass, at which point ap- 
pellant pusher her back into the bathroom and closed the 
door (Tr. 68-69). Approximately fifteen minutes later a 
shot was heard (Tr. 69, 70); appellant was found stand- 
ing beside the deceased in a nearby bedroom (Tr. 70), 
where the deceased died within an hour (Tr. 69-70). The 
Government also offered testimony of a Federal Bureau of 
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Investigation expert to the effect that the gun could not 
have been accidentally fired in the manner appellant 
claimed (Tr. 180-184). After hearing all the evidence, 
and being instructed fully with regard to manslaughter 
and second degree murder, the jury returned a verdict of 
guilty of second degree murder as charged. Appellant 
was sentenced to 6 to 20 years (Tr. 338, 345). This ap- 
peal followed. 


STATUTES AND RULES INVOLVED 
Title 22, District of Columbia Code, Section 2403 pro- 
vides: 


Whoever with malice aforethought, except as pro- 
vided in sections 22-2401, 22-2402, kills another, is 
guilty of murder in the second degree. 


Title 22, District of Columbia Code, Section 2404 pro- 
vides: 


Whoever is guilty of murder in the second degree 


shall be imprisoned for life or not less than twenty 
years. 


Title 22, District of Columbia Code, Section 2405 pro- 
vides: 


Whoever commits manslaughter shall be punished 
by a fine not exceeding one thousand dollars, or by 
imprisonment not exceeding fifteen years, or by both 
such fine and imprisonment. 


Rule 11, Federal Rules of Criminal Procedure, pro- 
vides: 


A defendant may plead... guilty .... The court 
may refuse to accept a plea of guilty, and shall not 
accept such plea... without first addressing the de- 
fendant personally and determining that the plea is 
made voluntarily with understanding of the nature 
of the charge and the consequences of the plea. Ifa 
defendant refuses to plead or if the court refuses to 
accept a plea of guilty... the court shall enter a plea 
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of not guilty. The court shall not enter a judgment 
upon a plea of guilty unless it is satisfied that there 
is a factual basis for the plea. 


Rule 32. Federal Rules of Criminal Procedure, pro- 
vides: 
1a) 1) Imposition of Sentence... . Before impos- 
ing sentence the court shall afford counsel an oppor- 
tunity to speak on behalf of the defendant and shall 
address the defendant personally and ask him if he 
wishes to make a statement in his own behalf and to 
present any information in mitigation of punishment. 
\d) Withdrawal of Plea of Guilty. A motion to 
withdraw a plea of guilty ... may be made only be- 
fore sentence is imposed . . . but to correct manifest 
injustice the court after sentence may set aside the 
judgment of conviction and permit the defendant to 
withdraw his plea. 


SUMMARY OF ARGUMENT 


I 


Judge Bryant had wide discretion prior to sentencing in 
deciding whether to allow the appellant to withdraw his 
guilty plea to manslaughter. When appellant at the time 
of sentencing protested his innocence and indicated that 
he wished to withdraw his guilty plea, the Judge acted 
within his wide discretion in allowing the withdrawal. 


i 


The trial court had discretion to reject appellant’s ten- 
der of a guilty plea to the less serious offense of man- 
slaughter. Appellant was charged by indictment at trial 
with second degree murder not manslaughter. The Gov- 
ernment opposed the acceptance of the tendered plea to the 
le-s serious offense of manslaughter. Moreover, the evi- 
dence was sufficient to support the jury’s verdict of guilty 
of second degree murder. 


7 
ARGUMENT 


I. Judge Bryant did not abuse his discretion in allowing 
appellant to withdraw his guilty plea before sentencing 
when appellant categorically denied the offense and re- 
quested permission to withdraw said plea. 


(Plea Tr. 2, 5; Sent. Tr. 2, 3-4) 


The withdrawal of a plea of guilty orally presented be- 
fore sentencing is not an absolute right but is a decision 
of the trial court, subject to reversal only for an abuse of 
discretion. Everett v. United States, 119 U.S. App. D.C. 
60, 336 F.2d 979 (1964); Cole v. United States, 98 US. 
App. D.C. 238, 234 F.2d 59 (1956). In allowing the with- 
drawal of guilty pleas prior to sentencing, the courts have 
been liberal out of consideration for a person accused of 
crime, especially if it appeared that the defendant had en- 
tered his guilty plea without fully understanding the con- 
sequences of his action.* This Court has said that leave 
to withdraw a guilty plea prior to sentencing should be 
freely allowed, and should be granted whenever the grant- 
ing seems “fair and just”. Poole v. United States, 102 
U.S. App. D.C. 71, 75, 250 F.2d 396, 400 (1957). 

In the instant case, Judge Bryant originally accepted 
the appellant’s plea of guilty to manslaughter with great 
reluctance. At first the Judge indicated that it was a 
“waste of time” to accept appellant’s plea as it was pre- 
sented to him (Plea Tr. 2). Even while accepting the 
plea, Judge Bryant stated for the record (Plea Tr. 5): 


The Supreme Court has expressed its sensitivity toward pre- 
sentence denial of withdrawal in Nagelberg v. United States, 877 
U.S. 266 (1964). where it held that a trial court may allow with- 
drawal in the interest of justice despite defendant's failure either 
to claim innocence or to assert that the plea was made involuntarily 
or without understanding. We submit that under this holding trial 
courts have discretion to allow withdrawal in almost every case. but 
are not required to do so unless the defendant proves one of the 
mandatery withdrawal criteria of Fed. R. Crim. P. $2(d). See 
Note, 40 New York Law Review 759 (1965). For an even more 
liberal view of when the trial court must allow a defendant to with- 
draw his guilty plea prior to sentencing see Everett, supra at 984- 
987 (J. Wright dissenting). 
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THE COURT: “I have a feeling I ought not to do 
it. I have some intuition that tells me. . .” 


The Assistant United States Attorney in charge of the 
case assured the Judge at that time that the Government 
would not object if the appellant moved to withdraw his 
guilty plea (Plea Tr. 5). 

When the appellant appeared for sentencing on January 
26, 1967, Judge Bryant noted that the presentence report 
before him reflected that appellant had told his probation 
officer that the shooting of Lavern Payton was “an acci- 
dent”. (Sent. Tr. 2). The Judge asked the appellant 
again if the shooting was an accident and the appellant 
replied that it was (Sent. Tr. 2-3). The Judge then asked 
the appellant if he shot Lavern Payton; the appellant re- 
plied that he had not. The Judge then asked appellant if 
he wanted to withdraw his plea of guilty; the appellant 
replied unequivocally that he did (Sent. Tr. 3). Despite 
the appellant’s unequivocal protestations of innocence, and 
Judge Bryant’s qualms about accepting appellant’s plea in 
the first instance, appellant now argues that he was led 
by Judge Bryant to withdraw his plea and that in allow- 
ing this withdrawal Judge Bryant abused his discretion. 

Under the guidelines set down by Nagelberg, Poole, and 
Everett, supra, Judge Bryant certainly had wide, if not 
absolute, discretion to allow appellant to withdraw his 
guilty plea prior to sentencing. One factor which the 
Judge may consider in determining how to exercise this 
discretion is whether the appellant admitted committing 
the crime. Such was the consensus of the Judges of the 
United States District Court for the District of Columbia 
when they resolved in 1959 


that [a] plea of guilty shall be accepted only when 
the Court is satisfied (emphasis added) that [the de- 
ferdant] is guilty... . 
The text of this Re:olution appears in Everett, supra at 
61 n.3 of 119 U.S. App. D.C. at 980 n.3 of 336 F.2d. 
This Court has repeatedly approved the policy contained 
in the Resolution of the district judges, upholding pleas of 
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guilty entered after compliance with the Resolution (Pel- 
letier v. United States, 121 U.S. App. D.C. 349, 350 F.2d 
727 (1965); Everett v. United States, supra) and con- 
demning the acceptance of guilty pleas without the pre- 
scribed inquiries, Bishop v. United States, 121 U.S. App. 
D.C. 248, 349 F.2d 220 (1965). Significantly, in Heath 
vy. United States, D.C. Cir. Nos. 18910, 18983 (August 
20, 1965), this Court affirmed a conviction based on a 
guilty plea to a crime that the defendant admitting hav- 
ing committed but found error in the trial court’s refusal 
to permit withdrawal of a guilty plea to a crime to which 
the defendant had not confessed. We submit that the 
judge may properly regard the defendant’s refusal to ad- 
mit guilt as a relevant factor in determining how to exer- 
cise his discretion on the question of withdrawal just as he 
may in determining whether to accept the original plea. 
As Judge Bryant in effect told the appellant, there is no 
reason for the courts to accept a plea of guilty to a crime 
the accused denies committing (Sent. Tr. 3-4). 

In the present case, it is clear from the transcript above 
quoted that the Judge was never fully satisfied with the 
appellant’s plea when he first accepted it. Certainly in 
view of his earlier doubts, the Judge had every reason to 
question the validity of appellant’s plea when appellant 
denied the shooting and indicated that he wished to with- 
draw his plea. When confronted with appellant’s protesta- 
tions of innocence, Judge Bryant allowed appellant to 
withdraw his plea and go to trial. As the Supreme Court 
noted in Kercheval v. United States, 274 U.S. 220, 224 
(1927), the court in the exercise of its discretion will per- 
mit an accused to substitute a plea of not guilty and have 
a trial if for any reason the granting of the privilege 
seems fair and just. Surely Judge Bryant had every rea- 
son to believe that the granting of appellant’s request to 
withdraw was fair and just under the circumstances.* Ap- 


3 Appellant also contends that he was denied his independent 
right of allocation before sentencing as afforded at common law and 
by Rule 32(a) (1). However, when appellant protested his innocence 
and indicated that he wished to withdraw his plea of guilty, Judge 
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pellant’s counsel did not object to Judge Bryant’s allow- 
ing of appellant to withdraw his plea, and nothing in the 
record indicates that the Judge precluded or hindered 
counsel from commenting or objecting. 


Il. The trial court did not abuse its discretion when it 
refused to accept appellant’s guilty plea to the less 
serious offense of manslaughter. 


(Tr. 331-33) 


Rule 11 of the Federal Rules of Criminal Procedure 
provides that: 


A defendant may plead not guilty, guilty or, with 
the consent of the Court, nolo contendere. The Court 
may refuse to accept a plea of guilty, and shall not 
accept the plea without first determining that the 
plea is made voluntarily with understanding of the 
nature of the charge.... The Court shall not enter 
a judgment upon a plea of guilty unless it is satisfied 
that there is a factual basis for the plea... . (Em- 
phasis added). 


Under Rule 11, even when a guilty plea to a less serious 
offense than charged at trial is made voluntarily with 
understanding of the nature of the charge, the trial court 
still has discretion to reject it. This we submit was this 
Court’s holding in McCoy v. United States, 124 U.S. App. 
D.C. 177, 363 F.2d 306 (1966). Appellant nevertheless 
argues in this Court that the trial court was obliged to 
accept his guilty plea to manslaughter although he was 
charged with second degree murder and not with man- 
slaughter, and the Government opposed the acceptance of 
a plea to the less serious offense. This argument is di- 
rectly contrary to this Court’s holding in McCoy and if 
accepted would establish a rule allowing defendants to 
avoid prosecution for the crimes they are charged with 


Bryant allowed him to withdraw his earlier plea. At that time there 
was no need for appellant to continue his allocation because he was 
not going to be sentenced on his guilty plea. Appellant does not 
contend that he was denied his right to allocation before being 
sentenced after his conviction of second degree murder by a jury. 
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and plead guilty to less serious offenses as a matter of 
right. We urge this Court to stand by the law as enunci- 
ated in McCoy and reject this argument summarily. 

Appellant further argues that the trial court’s refusal 
to accept his plea to the less serious offense of man- 
slaughter constituted manifest injustice analogous to the 
court’s refusal in Kinard v. United States, 68 U.S. App. 
D.C. 250, 96 F.2d 522 (1938), to give an instruction on 
manslaughter when there was some evidence to submit the 
question of manslaughter instead of murder to the jury. 
Such an argument is untenable. 

In marked contrast to the trial court in Kinard, this 
Court recognized that there was some evidence to allow 
the jury to find the appellant guilty of manslaughter in- 
stead of murder. Thus unlike the court in Kinard this 
Court charged that a verdict of guilty of manslaughter 
was a permissible verdict if the jury found that the kill- 
ing of Lavern Payton as “caused proximately and directly 
by gross negligence of the appellant” (Tr. 331-33). The 
appellant does not deny that the trial court adequately in- 
structed the jury on the less serious offense of man- 
slaughter. The jury after deliberation found the appel- 
lant guilty of second degree murder instead of man- 
slaughter and appellant does not argue that this verdict 
was not supported by the evidence when the evidence is 
construed to give the Government the benefit of all legiti- 
mate inferences to be drawn therefrom. Curley v. United 
States, 81 U.S. App. D.C. 389, 392, 160 F.2d 229, 232 
(1947). 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davip G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 

ALLAN M. PALMER, 

WILLIAM G. REYNOLDS, JR., 
Assistant United States Attorneys. 
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